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This is a decision on the "RESPONSE TO NOTICE TO FILE CORRECTED 
APPLICATION PAPERS," filed September 30, 2002. This response is 
being treated under 37 CFR 1.137(a) as a petition to revive the 
above-identified application and in the alternative under 37 CFR 
1. 137 (b) . 



The petition under 37 CFR 1.137(a) is DISMISSED . 

The petition under 37 CFR 1.137(b) is GRANTED . 

Any request for reconsideration of this decision must be 
submitted within TWO (2) MONTHS from mail date of this decision. 
Extensions of time under 37 CFR 1.136(a) are permitted. The 
reconsideration request should include a cover letter entitled 
"Renewed Petition under 37 CFR 1.137(a)." This is not a final 
agency decision. 

This application became abandoned April 14, 2001 for failure to 
timely file a proper response to the Notice to File Corrected 
Application Papers ("Notice") mailed February 13, 2001. The 
Notice set a shortened two (2) month statutory period for reply. 
No extensions of time in accordance with 37 CFR 1.136(a) were 
obtained. This decision precedes Notice of Abandonment. 

DECISION UNDER 37 CFR 1.137(a) 

A grantable petition under 37 CFR 1.137(a) must be accompanied 
by: (1) the required reply, unless previously filed; (2) the 
petition fee as set forth in 37 CFR 1.17(1); (3) a showing to the 
satisfaction of the Commissioner that the entire delay in filing 
the required reply from the due date for the reply until the 
filing of a grantable petition pursuant to 37 CFR 1.137(a) was 
unavoidable; and (4) any terminal disclaimer (and fee as set 
forth in 37 CFR 1.20(d)) required pursuant to 37 CFR 1.137(c). 
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The present petition does not satisfy requirement (3) above. 

resDo^dina ^t^J^ abandoned ^plication if the delay in 
sho£n ?i ?k ^ relevant outstanding Office requirement is 
shown to the satisfaction of the Commissioner to have been 
,h^H° ld f le - 37 CFR l-137(a)(3). Decisions on reviving 

S^H° n S d - aP S llCati ° nS have ad °P ted the reasonably prudent SLson 
PraS ard fl fi? dete ™ inin 9 if the delay was unavoidable. Ex LrVT 
£ratt 1887 Dec. Comm'r Pat. 31, 32-33 (Comm'r Pat. 18 87) (the 
term "unavoidable" "is applicable to ordinary human affairs and 
requires no more or greater care or diligence than is generaUv 
used and observed by prudent and careful men in relation tJtheir 

glI-lHg r ^ n Cir U l9?pf'^ ^ ^ M *"»"«™, 38 App. D.C. 
?7Q i/n i ,n' t 1912); Ex Parte Henri rh, 1913 Dec. Comm'r Pat 
are'nidi " " ^ 1913) * In addit i°n, decisions on revival 
are made on a "case-by-case basis, taking all the facts and 

; cu ;? a "^ ^o account." Smith v. Mn^in^ff 671 F . 2d 533 
538 213 USPQ 977, 982 (D.C. Cir. 1982). A petition to revive an 
application as unavoidably abandoned cannot be granted wSere 
petitioner has failed to meet his or her burden^f establishing 

oowefo? ttt ^^-Pharmaceuticals Ltd. Petitioner states a 
?S ?nnl o ? r ? ey and Change ° f address were submitted January 
m!;- I' petitioner attributes the delay in responding to the 
Notice to the fact that Novartis Pharmaceuticals Ltd. did not 
receive a copy of the Notice until September 26, 2002. 

Where an application becomes abandoned as a consequence of a 
^navoiSfh^"^ 5 ? 00 ^ 06 - 3 ^ 635 ' an adequate showing of 
adhe« tn III ? Te ^ r % s a' showing that due care was taken to 

o? !5h „ requirement for prompt notification of the change 

of address and must include an adequate showing that a timely 
notification of the change of address was filed in the 
application concerned in a manner reasonably calculated to call 
attention to the fact that it was a notification of change of 
address. See., MPEP 711.03(c). 9 or 

As of the mail date of the Notice on February 13, 2001, the 

?o^ra?^on nC ?hf dreSS °r ^ that SmUhKline Beecham 

corporation. The power of attorney and change of correspondence 
address referenced by petitioner was not received by the Sfrice 
until January 18, 2002. Accordingly, there is a strong 
presumption that the Notice was properly mailed to applicant at 
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the correspondence address of record. Applicant's failure m 

T^lleTlllTiiTsT uith respect to thls matt " sh °»" ^ 

By mail: Commissioner for Patents 

Box DAC 

Washington, DC 20231 
By facsimile: (703) 308-6916 

By hand: Office of Petitions 

2201 South Clark Place 
Crystal Plaza 4, Suite 3C23 
Arlington, VA 22202 

DECISION TTNnP R 37 CFR 1.131(h) 

bv^m^f Petiti °" under 37 CFR l-137(b) must be accompanied 
by (1) the required reply, unless previously filed; (2) the 

?he en?Le delL 36 ' ^ V 7 CFR ^"w/o) a stitLent that 
for tht rlott uLil fH 1 ^^ r ! quired re P!y f rom the due date 
to 37 CFR l n7?M i I 1 " 9 ° f 3 9 rantable Petition pursuant 

co j / CFR 1.137(b) was unintentional; and (4) anv terminal 
disclaimer (and fee set forth in 37 CFR 1.20 dj^req^red 
pursuant to 37 CFR 1.137(c). required 

As to item (2), the required petition fep nf <5i 9Pn nn u 
petition for revival is hereby GRANTED. 

AS u t0 .! h ! power of at torney/change of correspondence address 
submitted January 18, 2002, the requested changes Save not been 

recofdftion 0 ^ reC ° rd - While the ° ffice acknowledge! the 
Nova^is P^arlc^TTV^ SmithKline B ^ham Corporation to 
OfJ^o Pharmaceuticals Corporation, there is no indication in 
Office assignment records that applicants have assigned their 
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Petitioner is reminded that the Office does not enqaae in dual 
correspondence. If petitioner desires to receive Se " 

K^fac^ P3tent ^P^cati^n/i^Sding 

ruture Office actions, the appropriate documentation, as 
referenced above, must be submitted. Petitioner is advised that 
a£L2r re COr f es P° nden ^ will be directed to the correspondence 
address currently of record until such time as appropriate 
instructions are received to the contrary. a PP ro P"ate 

This application "is being forwarded to the Office of Initial 
Patent Examination for further processing. Initial 

Telephone inquiries concerning this matter may be directed to th* 
undersigned at (703) 305-0310? airected to the 





Alesia M. Brown 
Petitions Attorney 
Office of Petitions 
Office of the Deputy Commissioner 
for Patent Examination Policy 

CC: THOMAS SAVITSKY 

NOVARTIS PHARMACEUTICALS 
PATENT AND TRADEMARK DEPT 
564 MORRIS AVENUE 
SUMMIT, NJ 07901-1027 



